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Water pollution is not a new problem, It began with the 
birth of civilization and continues today, for man and pollution go 
hand in hand. Today, however, there are more men than ever and 
therefore more pollution. No longer can pollution be allowed to go 
unchecked. The oil and gas industry is unique in the areal extent 
and the sheer volume of potential pollutants it produces. The 
industry finds itself haunted by ghosts from its past in the form of 
practices of other years that are no longer acceptable. However, 
many of the ghosts stem from substandard rules and lav/s of the 
past -- especially those dealing with plugging of abandoned wells. 

While there are a number of theories of private liability 
for the pollution of water, most states have adopted either negligence 
or some form of strict liability as their basic theory with one or more 
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of the others as possible secondary theories. In recent years, however, 
the actual results have been more nearly the same as the courts in 
'■negligence 11 states have become more and more willing to find negli- 
gence in any pollution case. 

Defenses the oil industry has attempted to use in pollution 
cases include limitations, incurred risk, the right to consume water 
gives the right to pollute, balancing of equities, and unclean hands. 

Most courts, feeling the burden should be placed on the wrongdoers 
to apportion the damage among themselves and not on the innocent 
plaintiff, will allow joint and several liability even when the tort- 
feasors did not act in concert. 

Almost every session of Congress or state legislature 
produces new restrictions on water pollution. In recent years most 
of the industry has realized that it is in its best interest to get its 
own house in order before some government agency forces it to do 
so. 
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THE OIL AND GAS INDUSTRY AND WATER POLLUTION 

INTRODUCTION 



Water is life* Those who have inhabited the arid 
regions of this earth have always known it is so. Water 
nourishes civilizations. The great system of aqueducts 
was a mark of Roman civilization and the Babylonian 
empire could not survive the destruction of its water 
courses* In America today we experience water short- 
ages of which our fathers never dreamed. Our rapidly 
increasing per capita consumption of water and our 
burgeoning population admonish us that we must become 
as proficient in the management and conservation of our 
water as we have already become in its use.^ 

Every second, four new babies are brought into this world* 

Every nine seconds, one is born in the United States* That baby’s 

prospective use of earth’s resources is extraordinarily high at 

least thirty times that of a baby in India by conservative estimate. 

More than 56,000,000 gallons of water, for personal use as well as 

for agriculture and industry, will be required to supply that new Amer 
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can’s lifetime wants. In 1963 the United States used 355 billion 



"^Knodell, Liability for Pollu tion of Surface and Underground 
Waters , 12 ROCKY MT # MIN. LAW INST. 33 (1967). [Hereinafter 
cited as Knodell]. 

2 The World ~~ and How We Abuse It, 138 NATIONAL GEO- 
GRAPPIIC 782 and Special M.ap~and«painting supplement (Dec. 1970). 
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gallons of water a day* By 1980 the total dependable fresh water 
supply will be approximately 5 15 billion gallons per day. The 
most we can ever hope to have available as a result of engineering 
works is 600 billion gallons a day. However by 1980 our daily re- 
quirements will be 600 to 700 or more billion gallons per day and by 
the year 2,000, at least 1,000 billion gallons per day* We thus must 

learn to use and reuse large quantities of our available water supply 
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if it is to meet our needs* We must get used to the idea that the 

water we use to make our coffee has perked in someone else's pot 

and it behooves us as individuals and industries to do what we can to 

prevent pollution of fresh water. 

The oil and gas industry has a tremendous problem in 

preventing pollution from its activities* for in addition to the polluting 

potential of oil itself* the industry produces an estimated 23,5 60*121 

barrels of salt water per day or 8,599,441,165 barrels per year, 

Texas alone produces some seven million barrels of salt water daily 

and Kansas produces sixteen barrels of oil field brine for each barrel 
4 

of oil. We will examine some of the legal aspects of this problem, 

Butler, The Oil and Gas Industry and Water Conservation , 
16th OIL h GAS INST. 3oT f 303 (1965) [hereinafter cfted as Butler] ; 
Knodell, 33. 

Interstate oil compact commission, water 

PROBLEMS ASSOCIATED WITH OIL PRODUCTION IN THE UNITED 
STATES 12 (1965); Enright, Oil^Field Pollution and What's Being 
Done About It, The Oil and Gas Journal, June 24, 1963 at 7 6. 
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but such a study would be worthless unless we can place it in the proper 
setting of the current pollution problems and concern for the environ- 
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II. POLLUTION TODAY 



For years there have been groups such as the Sierra Club, 
the Izaak Walton League, and Ducks Unlimited, dedicated to the pre- 
servation of wilderness areas or game animals, but general public 
concern about the environment is a new phenomenon,, Some trace 
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this concern back to the book Sile nt Spring, feeling that : 

Prior to 1962 there was comparatively little public 
concern over the problem of pollution. This was the year 
that Miss Rachel Carson penned her controversial book 
Silent Spring. 

The poets have said the face of Helen of Troy 1 * launch 1 d 
a thousand ships 11 . 

In eighteen months, the pen of Miss Carson helped 
launch more than 3,000 articles, more than 100 legislative 
bills, and more than a score of investigations of all kinds 
of pollution. Since 1963 it has no longer been possible to 
keep a scorecard because of the avalanche of articles, bills 
and investigations. 

Comments on this controversial book have ranged 
from a quotation attributed to Mr. Justice William O. 

Douglas praising the book as 11 the most important chron- 
icle of this century for the human race 11 ; while, on the 
other hand, "Time Magazine," for example, called Silent 
Spring an "emotional and inaccurate outburst" that was ^ 
likely to "do harm by alarming the nontechnical public". 



5 RACHEL CARSON, SILENT SPRING (1962). 

^Wallace, The Le gal Consequences of Salt Water Pollution 
From Oil and Gas Operations, INTERSTATE OIL COMPACT COM- 
MISSION COMMITTEE BULLETIN, June 1966 at 20 [hereinafter 
cited as Wallace] . 
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But it seems more likely that the public has reached a point where it 
does not like what it sees and smells and so it wants its air and water 
cleaned up* 

Pollution and man go hand in hand. The founding of cities, 
the invention of the steam engine, the first automobile, the first factory, 
the first war, all these and many more originated and continued pollu- 
tion of the environment one way or another. But today there are more 
men than ever before and therefore more pollution. We can no longer 
afford to allow pollution to go unchecked if we want to have air to breathe 
and water to drink. 

‘We are astronauts ~~ all of us. We ride a spaceship 
called Earth on its endless journey around the sun. This 
ship of ours is blessed with life-support systems so inge~ 
nious that they are self renewing, so massive that they can 
supply the needs of billions. 

But for centuries we have taken them for granted, 
considering their capacity limitless. At last we have begun 
to monitor the systems, and the findings are deeply disturb- 
ing. 

Scientists and government officials of the United States 
and other countries agree that we are in trouble. Unless we 
stop abusing our vital life^support systems, they will fail. 

W e must maintain them, or pay the penalty. The penalty is 
death. ^ 

It is difficult to find a publication, regardless of its general 
purpose, that has not in recent years, had at least one article on some 



^ Young, Pollution, Threat to Man ' s Only Home, 138 NATIONAL 
GEOGRAPHIC 7 SM^^T^oTfher einafter cited as Young]. 



